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ABSTRACT 

A credit agreement executed without collateral remains legally valid under Indonesian civil law insofar as it 

complies with Article 1320 of the Civil Code. Although such arrangements are not regulated under the 

Mortgage Law due to the absence of land or building collateral, this type of credit is still recognized in banking 

practices and may be implemented as long as it adheres to the prudential principles applicable to 

creditworthiness assessment. Nevertheless, the absence of mortgage rights significantly weakens the creditor’s 

legal position when default occurs, as it eliminates the possibility of direct execution against the collateral. 

Accordingly, dispute resolution must be pursued through civil litigation. Such circumstances are reflected in 

Decision No. 273 /Pdt.G/2023/PN.Jkt.Sel, which demonstrates that third-party assets pledged without mortgage 

rights cannot be directly enforced. Even when the asset physically exists, the establishment of a mortgage 

constitutes an indispensable requirement to ensure legal certainty and the creditor’s priority ranking. Without it, 

the pledged property is treated merely as general collateral without preferential status, thereby compelling the 

parties to rely on general legal remedies or negotiation, both of which entail a substantial risk of inefficacy.  

Keywords: Non-Performing Loan, Mortgage, Third-Party Collateral 

 INTRODUCTION 

National economic growth requires the availability of adequate financing systems 

through banking and non-banking institutions. The public's need for business capital makes 

credit mechanisms an important instrument in supporting economic activity. Banks, as 

intermediary institutions, channel funds to debtors by providing credit facilities based on 

agreements that bind both parties to fulfill their obligations as agreed. 

Taking out a loan is one way to obtain capital through a financial institution. In carrying 

out its functions, banks conduct banking activities for the public through the distribution of 

funds, including through loans, where this facility allows legal entities to borrow money and 

repay it at a mutually agreed time.  According to Law Number 10 of 1998 concerning Banking, 

credit is the provision of money or bills that can be equated with it, based on a credit agreement 
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or agreement between a bank and another party that requires the borrower to repay the debt 

after a certain period of time with interest.1 

The credit process requires collateral to ensure the security of the credit disbursed. The 

loan guarantor from the debtor to the creditor is a complement whose purpose is to protect 

against installment defaults due to problems.2 If credit is extended after an extensive 

investigation determines that the consumer is creditworthy, then credit guarantees only serve 

as a precautionary measure in the event that the debtor (customer/credit service user) defaults 

in the future.3 

Creditors consider collateral obtained from debtors as one of the things related to 

creditors' needs.  Credit must have valuable collateral in order to fulfill its function, which is to 

cover the debtor's debt in the event of future credit default.4 However, the reality is that 

sometimes debtors are unable to fulfill their responsibilities.5 Therefore, in such cases, a third-

party guarantee is required, with the third party acting as the guarantor (debtor). 

Law No. 10 of 1998 on Banking defines credit as the provision of money or bills 

equivalent to it based on an agreement that creates an obligation for the debtor to repay the debt 

within a certain period. In practice, collateral plays an important role as a means of risk 

mitigation to prevent losses if the debtor fails to fulfill their obligations. However, empirical 

reality shows that bad debt still occurs, including in the context of third-party guarantees 

(borgtocht). 

Third-party guarantees often give rise to legal problems, especially if the object of the 

guarantee is not encumbered with a lien as stipulated in Law Number 4 of 1996 concerning 

Liens. The absence of a lien means that creditors do not have preferential status and cannot 

directly execute the object of the guarantee in the event of default. This is relevant to the case 

in decision Number 27 3/Pdt.G/2023/PN JKT.SEL, where there was a credit agreement 

 
1 Article 1, Number 11 of Law No. 10 of 1998 on Banking” n 
2 Heru Kristyana, “Restrukturisasi Ditengah Pandemic,” http://www.liputan6.com, accessed on 14   

April 2025. 
3 Muhammad Hata Pratama, “Perlindungan Hukum Bagi Kreditur Dalam Pemberian Kredit   

Modal Kerja Tanpa Agunan,” Jurnal fakultas Hukum UB, Vol. 5, No. 1,p. 3 
4 Mariam Darus Badrulzaman, Aspek Hukum Perjanjian Kredit Bank, Citra Aditya, Bandung, 2017,p. 

137. 
5 Endah Wulandari, “Perlindungan Hukum Bagi Bank Dalam Mencegah Kerugian Akibat   

Kredit Bermsalah Dengan Jaminan Personal Guarantee”, Jurnal Fakultas Hukum Universitas   

Brawijawa, Vol. 11, No.7, Desember 2017,p. 2 

http://www.liputan6.com/


Journal Widya Gama Law Review 

Faculty of Law, Universitas Widya Gama Malang 

Vol 2, No 3 (2025): December, Page 22-35 

e-ISSN: 3063-8275 

 

 

 
24 

 

between PT. Adhimix RMC Indonesia and PT. Karya Bisa, represented by Sitti Afievah 

Djamal as director, in the construction project of the Jakarta State University UTC Project, 

ordering ready-mix concrete from PT. Adhimix Rmc Indonesia with a value of IDR 3, 

168,000,000 and the actual purchase amount was Rp. 2,393,710,000. The payment was to be 

made within 14 days after the complete billing documents were received by PT. Karya Bisa 

and Sitti Afievah Djamal, however, there were payment issues during the process. In a meeting 

between both parties, Ms. Sitti submitted a guarantee in the form of a Certificate of Ownership 

(SHM) No. 22817 in the name of Muhammad Iqbal, acknowledged as her biological brother, 

located at Marani Housing Complex Block D1-24, Manggala Village, Manggala Sub-District, 

Makassar City, South Sulawesi Province, Therefore, to prevent the debtor from evading 

payment of their obligations, PT. Adhimix RMC Indonesia filed a lawsuit with the South 

Jakarta District Court to place a conservatory attachment (coservatoir beslag) on the third-

party collateral. This phenomenon raises questions about the implications creditors must face 

when dealing with non-performing loans involving third-party assets. 

Theoretically, bad debt cases should not occur, but in reality, they still exist. Even in a 

bad debt system with third-party guarantees (borg), the third party (borg), as the party that 

suffers losses because it must take responsibility if the customer/credit service user defaults on 

their debt to the creditor, must bear the implications that must be borne by both parties.6 

This is relevant to Article 28D paragraph (1) of the 1945 Constitution, which guarantees 

everyone the right to recognition, security, protection, and certainty of fair law and equal 

treatment before the law. In the context of bad debt, this means that all parties involved in a 

credit agreement, including third parties providing collateral, have the right to fair treatment 

and legal protection. 

Based on the above description, the author then formulates the following issues: 1) 

What are the legal implications for creditors in a situation of bad debt when the third-party 

assets used as collateral do not include a lien? and 2) Can third-party asset collateral be 

executed in the event of default? 

  

 
6 Fajriyah, Nurjanatul, “Perlindungan Hukum Terhadap Kreditur (Bank) dan Debitur  (Nasabah) 

dalam Perjanjian Kredit Tanpa Agunan (KTA) Bank X,” Jurnal Hukum dan Pembangunan,  

Vol. 36 No. 2, April-Juni, 2016. 
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METHOD 

Furthermore, the research methodology is Normative Juridical Research, which is legal 

research conducted by examining reference materials or secondary data only. Normative 

juridical research is also known as legal library research. 

In addition, this research was conducted using the Case Approach, which is an approach 

that examines all laws and regulations related to the legal issues discussed, followed by the 

Conceptual Approach, in which the author provides an analytical perspective on the resolution 

of legal research issues from the perspective of the underlying legal concepts. the analytical 

approach, and this paper also uses the statute approach, which is an approach that examines all 

laws and regulations related to the legal issues discussed. In this case, the author will use these 

approaches in Court Decision Number: 273/Pdt.G/2023/PN JKT.SEL, whether it is in 

accordance with the normative rules and positive law that govern it. 

In the data processing stage, the author used secondary data. This data was not obtained 

directly by the researcher from the research subjects in the field, but was collected through 

document studies and library research. The processing was carried out by selecting, classifying, 

and compiling relevant data from various legal literature to support the analysis in this study. 

The method of analysis used in this study is systematic interpretation. This method is based 

on the principle that every law is an integral part of a unified legal system. Substantively, no 

regulation stands alone or is separate from the legal system as a whole. Therefore, the 

interpretation of a legal norm is carried out by linking the provision with other relevant laws and 

regulations in order to obtain a harmonious and comprehensive understanding. 

The analysis obtained was systematically compiled and then analyzed based on the existing 

problem formulation to find the answer. It was then described, resulting in a picture of the 

actual situation. In addition, the researcher also used grammatical interpretation or 

interpretation according to grammar, namely by giving meaning to a term or word in everyday 

language or legal language. 

RESULTS AND DISCUSSION 

A. Case Position 

The case in decision No. 273/Pdt.G/2023/PN JKT. The case   began   with a credit 

agreement between PT. Adhimix RMC Indonesia and PT. Karya Bisa, represented by Sitti 
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Afievah Djamal as the authorized director in the Jakarta State University UTC Project 

construction project, ordering ready-mix concrete from PT. Adhimix    Rmc    Indonesia    with 

a value of Rp.3,168,000, 000 and the actual purchase amount was Rp. 2,393,710,000, with an 

agreement to pay as stated in the Purchase Order within 14 days after the billing documents 

were complete and received by PT. Karya Bisa and Sitti Afievah Djamal. 

However, during the payment process, there were obstacles, so during a meeting between 

the two parties, Ms. Sitti Afievah Djamal submitted SHM Number 22817 as collateral in the 

name of Muhammad Iqbal, who is recognized as her younger brother, located at Marani 

Housing Complex Block D1-24, Manggala Village, Manggala Sub-District, Makassar City,   

South Sulawesi Province. To prevent the debtor from evading their payment obligations, PT. 

Adhimix RMC Indonesia filed a lawsuit with the South Jakarta District Court to place a 

conservatory attachment (coservatoir beslag) on the third-party collateral. 

B. Legal Analysis of the Legal Implications for Creditors in the Event of Default 

When Third-Party Assets Used as Collateral are Not Subject to a Lien  

The legal implications of third-party asset guarantees without collateral rights are the risks 

faced by creditors if the debtor defaults. Without security rights, creditors have no specific 

guarantee over the assets, making the process of asset execution more difficult and uncertain 

in the event of default. This is the main concern of the author when reviewing the case in 

Decision Number 273/Pdt.G/2023/PN JKT.SEL. There are several implications of third-party 

asset guarantees without security rights, namely as follows: 

1) Difficulties in Enforcement. Without collateral, creditors must take longer and more 

complex legal measures to enforce third-party assets.  They must file a civil lawsuit and 

obtain a court ruling in order to sell the assets. 

2) Risk of Loss. If the value of the pledged third-party assets is lower than the total debt, or 

if a dispute arises regarding ownership of the assets, creditors may suffer financial losses. 

3) Absence of Preferential Rights. In cases where the debtor has multiple creditors, creditors 

who do not hold a lien do not have priority in debt repayment. As a result, they must 

compete with other concurrent creditors to obtain a share of the debtor's assets. 

As is known in this case, the collateral was provided after the default occurred. The 

collateral was handed over by the debtor without involving a third party as the owner of the 
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assets. On the other hand, the creditor accepted the collateral because the debtor stated that the 

owner of the assets was his younger sibling. It should be noted that the creditor should have 

acted more carefully and prudently by not accepting the collateral without imposing a valid 

lien. 

Essentially, collateral rights protect creditors as holders of collateral rights in the event 

that a debtor is unable to repay their debt as agreed upon initially. These special rights limit the 

ability of guarantors to take legal action against collateral. They even eliminate the rights of 

mortgage lenders if they fail to fulfill their obligations. In practice, loan agreements, as 

principal agreements that give rise to additional agreements (asseoir), particularly guarantee 

agreements, must still comply with the limitations of the law, including those relating to the 

validity of agreements under Article 1320 of the Civil Code. The Civil Code, namely, the 

existence of an agreement, the existence of competence, the existence of a specific subject 

matter, and the existence of a cause that is not prohibited. The emergence of a collateral 

agreement is an accessory agreement, inseparable from the principal agreement, which is the 

loan agreement. The concept of collateral for debt has the following legal consequences: 

a) There is no guarantee agreement if for any reason the credit agreement does not exist, 

whether due to invalidity, cancellation, or termination of the agreement. Conversely, 

the existence of a credit agreement is not affected by the validity or invalidity of a credit 

guarantee agreement; 

b) It is impossible to have a credit guarantee for a credit that does not yet exist. Law No. 

4 of 1996 on Security Rights clearly states that security rights can be granted for existing 

or future debts, but if agreed upon with a specific amount of debt, at least at the time of 

execution of the debt guarantee. Except for certain types of collateral, the binding nature 

of handwritten debt collateral is generally acceptable. In practice, verbal collateral 

agreements, like other agreements, are not often prohibited. 

In order for a guarantee agreement to meet relevant legal standards and have legal force, 

formalities must be taken into account. In general, formalities are included in the original deed, 

but the use of a private deed to guarantee certain debts is not prohibited by law or regulations. 

There are various types of promises that cannot be made directly, especially verbally. One of 

these is the right of encumbrance on land, for which the deed must be drawn up before a Land 

Deed Official (PPAT) in accordance with the relevant land laws and regulations. After the land 
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office issues a mortgage as confirmation that the mortgage holder has a mortgage, the mortgage 

holder is issued a document known as a Certificate of Encumbrance. The Certificate of 

Mortgage Rights contains the term Justice Based on the One Almighty God. Therefore, 

mortgage certificates have executive power. This means that mortgage certificates have the 

same power as the execution of court decisions that already have permanent legal force, and if 

the debtor defaults, the mortgage holder requests the execution of the mortgage certificate from 

the Head of the District Court based on the executory. The title listed in the mortgage certificate. 

The subsequent execution will be carried out in the same manner as the execution of a decision 

that has permanent legal force, namely through fiat execution. 

Article 10 of Law Number 4 of 1996 concerning Land Mortgages and Related Objects 

states that in order for a land certificate to be used as collateral with executory power, it must 

be issued in front of a PPAT (Notary Public) with the land mortgage right attached to the land 

certificate used as collateral. The objects of land rights that can be encumbered with mortgage 

rights in Article 4 paragraph 1 of the Mortgage Law are ownership rights, business rights, and 

building rights, for which a land certificate must be attached as collateral for the debt with 

mortgage rights in accordance with the provisions of Article 13 paragraph (1) of the Mortgage 

Law and registered at the Land Office and Land Registry (PPAT). Upon registration with the 

Land Office, the Deed of Grant of Mortgage Rights (APHT) gives rise to a deed with executive 

power; subsequently, if the debtor defaults, the collateral agreement can be enforced without 

the intervention of the court (parate executie) in accordance with the terms of the Deed of 

Transfer of Rights. The Mortgage Deed (APHT) guarantees that the first mortgage holder has 

the right to sell the mortgaged property at their own discretion, but a land certificate that is not 

registered with the Land Office does not have enforcement authority. 

If the parties to the agreement do not use an authentic deed, meaning that the APHT was 

established before the PPAT in securing the land certificate, but instead use a private deed that 

is not prohibited, then the land certificate does not yet have executive authority. In order for 

the land certificate to have executive authority, the creditor must take legal action if the debtor 

defaults, particularly by filing a default lawsuit with the District Court and seizing the 

collateral. In debt law, all of the debtor's assets, both existing and future, are used as collateral 

for the repayment of specific debts to each creditor. This is due to the fact that collateral for 

land certificates used in personal loan arrangements is broad collateral as stated in Articles 
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1131 and 1132 of the Civil Code, namely that all of the debtor's movable and immovable 

property, existing or future, is liable for the debts they have incurred. This is the basis on which 

creditors can file a petition with the court for the seizure of all the debtor's assets. According to 

Zaenal Arifin in his journal, he observed loan agreements with land certificates as collateral 

without using mortgage rights; in fact, the agreement is valid according to the terms and 

conditions of a valid agreement as stipulated in Article 1320 of the Civil Code. In a loan 

agreement, if a land certificate is used as collateral for debt repayment, a Mortgage Deed must 

be drawn up and registered; it then has the same executory power as a court ruling that has 

permanent legal force. 

According to Article 4 of the Mortgage Law, the granting of mortgage rights over land must 

be recorded in a public register. This is related to the fact that debts are given priority, which 

means they take precedence over concurrent creditors. All properties are registered as 

mortgages for debts. The registration serves as a form of publicity, so that everyone can see 

that a piece of land has been mortgaged for a certain amount. The loan agreement uses a land 

title certificate that is not registered through the Land Office and uses a mortgage. Therefore, 

the form of collateral in this loan agreement does not have executive power as referred to in 

Article 14 of the Mortgage Law, because it does not contain any restrictions. Therefore, the 

collateral used in this loan agreement is not included in mortgage collateral that has executive 

power. 

Based on the above description, it can be determined that Article 1320 of the Civil Code 

states that a loan agreement that uses a land certificate but does not use a fixed mortgage is 

valid for a general guarantee agreement. This is because the agreement meets the validity 

requirements, but is disadvantageous to the creditor, especially in this case, because the creditor 

has limitations in many respects, such as not having priority rights over the collateralized assets. 

In addition, the creditor must also rely on a collateral agreement made with a third party to 

determine the rights and obligations of each party. In this case, the creditor suffers considerable 

losses in terms of time and money. Not only that, but the creditor also risks receiving lawsuits 

from third parties if they feel that the asset collateral is invalid or does not comply with the 

agreement. Furthermore, in relation to the execution process, creditors may find it difficult to 

execute third-party asset collateral without lien rights if the third party is uncooperative, and 

creditors must follow the applicable legal process to execute third-party asset collateral without 
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lien rights. Therefore, in the author's opinion, in facing these legal implications, creditors must 

conduct a careful risk analysis and consider other alternatives to secure their interests. 

1. Legal Analysis of the Execution of Third Party Asset Guarantees Without Lien Rights 

in the Event of Default. 

The execution of third-party asset collateral without lien rights involves complex legal 

analysis. Basically, if an asset is used as collateral without lien rights, the execution of 

the asset will depend on the type of agreement underlying the collateral. If the 

agreement is a regular civil agreement, the execution will follow general civil law rules. 

However, if there is another agreement governing the collateral, the execution will 

follow the rules of that agreement. In this case, no execution has been carried out 

because, as discussed in the previous point, the creditor has limited preferential rights 

due to the absence of lien rights in the third-party asset collateral. Based on interviews 

conducted by the author with informants, it is known that the execution of third-party 

asset collateral without lien rights has several limitations. Without lien rights, creditors 

do not have strong collateral, making the execution process more difficult and risky. 

There are several limitations in this process, namely: 

a. A More Complex and Lengthy Enforcement Process. Without collateral rights, the 

enforcement of third-party assets must go through a longer and more complex 

process, such as civil lawsuits and enforcement petitions to the court, which can be 

more time-consuming and costly. 

b. Risk of Asset Loss If the debtor is uncooperative or the assets have already been 

sold to a third party, the creditor may find it difficult to execute the assets and lose 

the opportunity to repay the debt. 

c. No Priority in Enforcement Without collateral, creditors have no priority in the 

enforcement of assets. If there are other creditors who have collateral or other 

stronger security rights, they will be given priority in debt repayment. 

d. Difficulty Proving Ownership In some cases, proving ownership of third-party 

assets that are not debtor assets can be difficult, especially if there are no clear 

documents or if the assets have changed hands several times. 
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e. No Legal Certainty: Asset execution without collateral does not provide the same 

legal certainty as execution with collateral, because there is no clear legal 

mechanism to secure the assets from third parties.  

In this context, liens give creditors greater legal power in asset enforcement, as liens grant 

preferential rights (priority) over those assets. Without liens, creditors must rely on ordinary 

enforcement processes, which are more complex and risky. As is known in situations where 

there are limitations on the execution of third-party asset collateral without lien rights, here are 

some steps that can be taken, such as analyzing the situation where it is necessary to evaluate 

the strength of the creditor's claim and the possibility of success in executing the asset 

collateral. Creditors should also assess the collateralized assets to ensure that they have 

sufficient value to cover the debt. 

In addition to analyzing the situation, creditors can establish communication with third 

parties, either by negotiating with them to reach an agreement on the execution of asset 

collateral or by monitoring the collateralized assets to ensure that they are not sold or 

transferred without permission. Creditors may also pursue alternative resolutions, such as using 

mediation as an alternative to dispute resolution between creditors and third parties, or through 

arbitration. In addition, creditors may use the following legal strategies: 

a)  Filing a lawsuit. By filing a lawsuit in court to execute asset collateral if negotiations 

are unsuccessful. 

b) Use of legal experts. Use legal experts to assist in the asset collateral enforcement 

process. In addition, supervision and monitoring are required. This involves supervising 

the activities of third parties to ensure that they do not take actions that could harm 

creditors, as well as monitoring the value of the collateralized assets to ensure that they 

have sufficient value to cover the debt.  
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CONCLUSION 

Based on the above description, several conclusions can be drawn, including the 

following: Third-party asset guarantees without lien rights are subject to general contract law 

and therefore do not grant special status to creditors. This creates limitations in the enforcement 

process and increases the risk of loss. Enforcement of guarantees without lien rights must go 

through general civil mechanisms. Creditors require additional legal strategies because they do 

not have the same enforcement powers as lien holders. 
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